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III. ARGUMENT. 
A. The State Incorrectly Asserts that Criminal Rule 46.2 Cannot 
Be Applied to Add an Element to the Criminal Statutes. 
In its responsive brief, the State asserts that "The Idaho Criminal Rules govern all 
criminal 'proceedings' (I.C.R. 1), but cannot add required elements to criminal statutes." Resp. 
Br, p. 7. The State is wrong. Criminal Rule 46.2 has been applied to add a prior notice element 
to the crime of violation of a no contact order (LC.§ 18-920). State v. Hochrein, 154 Idaho 993, 
997,303 P.3d 1249, 1253 (App. 2013). 
Idaho Code § 18-920 provides that a violation of a no contact order is committed when: 
(a) A person has been charged or convicted under any offense 
defined in subsection (1) of this section; and 
(b) A no contact order has been issued, either by a court or by an 
Idaho criminal rule; and 
( c) The person charged or convicted has had contact with the stated 
person in violation of an order. 
LC. § 18-920. The statute does not expressly require that the defendant have prior notice of the 
issuance of the no contact order. However, I.C.R. 46.2(a) requires that the no contact order be 
"served on or signed by the defendant." As noted in Hochrein, ''the State concedes notice of the 
existence of a no contact order is an essential element of the crime." Hochrein at 997, 303 P.3d 
at 1253. 
So, prior notice as required in the criminal rule is, with the State's approval, an imputed 
element of the crime of violation of a no contact order. This Court should now also impute as an 
essential element that the "order" must be "valid" under LC. § 18-920. 
,.., - .) -
B. A Valid No Contact Order Should Comply with Criminal Rule 
46.2 Because the Criminal Rule Defines and Distinguishes a No 
Contract Order from a General Order of the Court. 
The State argues, in essence, that Criminal Rule 46.2 offers merely helpful suggestions 
for the issuance of a no contact order. See Resp. Br., pp. 6-8. Even though the rule clearly states 
that "no contact orders must contain, at a minimum, the following information," the trial court in 
this case, and the trial judge in Cobler, 1 chose to ignore the plain language of the rule. However, 
the purpose of imputing "validity" as an essential element is not to punish errant judges or 
frustrate prosecutors, but to distinguish a no contact order from a general order of the court. 
A general order of the court is enforced through a contempt citation. LC.§§ 18-105, 7-
601, 7-610. A court has power to punish an offender who willfully violates an order the court. 
State v. Rice, 145 Idaho 554, 556, 181 P.3d 480, 482 (2008). Thus, punishment under the 
contempt statute requires a showing of intent by the off ender to violate the order. 
In contrast, punishment under LC. § 18-920 contains no mens rea element. Perhaps for 
this reason, the Idaho Supreme Court has set forth specific requirements for the content of a no 
contact order, which is punishable without a showing of willfulness, from a general order of the 
court, which requires a showing that the offender had guilty intent. 
Despite its more recent argument, the State has, in the past, accepted the notion that a 
"valid" no contact order requires compliance with LC.R. 46.2. In Hochrein, supra, the court 
noted "[A]s the State asserts, Rule 42.6 sets forth the requirements of a valid no contact order." 
1 State v. Cobler, 148 Idaho 769, 22 P.3d 374 (2010) 
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Hochrein at 1000, 303 P.3d at 1256 (emphasis added); But see Joyner v. State, 2014 WL 
6634131, 322 P.3d 305 (March 27, 2014 App. Ct.) (the State apparently takes the opposite view). 
In any event, the simplest and most practical rule is that an essential element of proof 
under LC. § 18-920 is that: 
(5) A valid no contact order has been issued by a court. 
But cf I.C.J.I. 1282(5) (currently element 5 in the jury instruction does not require validity or 
distinguish a no contact order from a general order of the court). 
This Court should also hold that a valid no contact order must comply in all respects with 
I.C.R. 46.2. If the no contact order fails to comply with Criminal Rule 46.2, the order would be 
invalid under I. C. § 18-920 and, therefore fail an essential element of the crime, but the issuing 
court could still hold the offender accountable under the civil or criminal contempt statutes for 
violating a general order of the court if the violation was found to be willful. 
IV. CONCLUSION. 
For the foregoing reasons, this Court should reverse the magistrate court and 
remand the case for dismissal. 
RESPECTFULLY SUBMITTED this;:2' 7 day of May, 2014. 
BERG & McLAUGHLIN, CHTD 
erg 
Attorney for Junior Hillbroom 
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